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323(b) thereof or the rules or regula-
tions promulgated thereunder.

[46 FR 19458, Mar. 31, 1981, as amended at 47
FR 54790, Dec. 26, 1982; 56 FR 30077, July 1,
1991; 64 FR 53925, Oct. 5, 1999]

RULES UNDER SECTION 303

§ 260.3(4)–1 Definition of ‘‘commission
from an underwriter or dealer not
in excess of the usual and cus-
tomary distributors’ or sellers’ com-
missions’’ in section 303(4), for cer-
tain transactions.

(a) The term commission in section
303(4) shall include such remuneration,
commonly known as a spread, as may
be received by a distributor or dealer
as a consequence of reselling securities
bought from an underwriter or dealer
at a price below the offering price of
such securities, where such resales af-
ford the distributor or dealer a margin
of profit not in excess of what is usual
and customary in such transactions.

(b) The term commission from an un-
derwriter or dealer in section 303(4) shall
include commissions paid by an under-
writer or dealer affiliated with the
issuer.

(c) The term usual and customary dis-
tributors’ or sellers’ commission in section
303(4) shall mean a commission or re-
muneration, commonly known as a
spread, paid to or received by any per-
son selling securities either for his own
account or for the account of others,
which is not in excess of the amount
usual and customary in the distribu-
tion and sale of issues of similar type
and size, and not in excess of the
amount allowed to other persons, if
any, for comparable service in the dis-
tribution of the particular issue; but
such term shall not include amounts
paid to any person whose function is
the management of the distribution of
all of a substantial part of the par-
ticular issue, or who performs the func-
tions normally performed by an under-
writer or underwriting syndicate.

§ 260.3(4)–2 Definition of ‘‘distribution’’
in section 303(4) for certain trans-
actions.

A person, the chief part of the busi-
ness of which consists in the purchase
of the securities of any one issuer and/
or its affiliate and in the sale of its
own securities to furnish the proceeds

with which to acquire the securities of
such issuer and/or affiliate, is to be re-
garded as engaged in the distribution
of the securities of such issuer and/or
affiliate within the meaning of section
303(4).

§ 260.3(4)–3 Definitions of ‘‘partici-
pates’’ and ‘‘participation’’ as used
in section 303(4), in relation to cer-
tain transactions.

(a) The terms participates and partici-
pation in section 303(4) shall not in-
clude the interest of a person (1) who is
neither in privity of contract with the
issuer nor affiliated with the issuer,
and (2) who has no association with any
principal underwriter of the securities
being distributed, and (3) whose func-
tion in the distribution is confined to
an undertaking to purchase all or some
specified proportion of the securities
remaining unsold after the lapse of
some specified period of time, and (4)
who purchases such securities for in-
vestment and not with a view to dis-
tribution.

(b) As used in this section:
(1) The term association shall include

a relationship between two persons
under which one (i) is affiliated with
the other, or (ii) has, in common with
the other, one or more partners, direc-
tors, officers, trustees, branch man-
agers, or other persons occupying a
similar status or performing similar
functions or (iii) has a participation,
direct or indirect, in the profits of the
other, or has a financial stake, by debt-
or-creditor relationship, stock owner-
ship, contract or otherwise, in the in-
come or business of the other.

(2) The term principal underwriter
means an underwriter in privity of con-
tract with the issuer of the securities
as to which he is underwriter.

RULES UNDER SECTION 304

§ 260.4a–1 Exempted securities under
section 304(a)(8).

The provisions of the Trust Indenture
Act of 1939 shall not apply to any secu-
rity that has been or will be issued oth-
erwise than under an indenture. The
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